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Appellant- M/s. Valeo India Pvt. Ltd., Plot No. AV.15, Sanand Industrial Estate, GIDC,
Sanand, Ahmedabad.

Respondent- Additional Commissioner, Central GST & Central Excise, Ahmedabad-North.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty df excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
Gﬁﬁr@ﬂqﬁiﬁﬁz(ﬂmﬁwma%wﬁm,m%wﬁﬁvﬁmw,m
mewmwwg@@?ﬁuﬁmmﬁ%mwﬁzmm,
TEATCN H7ae [ IELAT |, FAUTAIR, 3EHANIE ~380004 '

To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at
2™ floor, Bahumali Bhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeltant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1964)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(iiy amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
0% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
¢ ity alone is in dispute.”
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ORDER IN APPEAL

M/s. Valeo India Pvt Ltd, Plot No. AV.15, Sanand Industrial Estate, GIDC, Sanand,
Ahmedabad (hereinafter referred to as 'the appel/lant’) have filed the instant appeal
against the OIO No.16/ADC/2020-21/MSC dated 18.09.2020 (in short ‘impugned
order) passed by the Additional Commissioner, Central GST,” Ahmedabad North
(hereinafter referred to as 'the agjudicating authority’).

2, The facts of the case, in brief, are that the appellant having Central Excise
Registration No.AACCV1939NEMOQO8 are engaged in the business of manufacturing
motor vehicle parts viz, radiator assembly, charge air coolers and fan system
assembly. During the course of audit of records of the appellant, conducted by the
officers of Central GST Audit, Ahmedabad, it was noticed that as per the financial
records, for the period F.Y. 2015-16, the appellant had cleared scrap valued at
Rs.19,87,844/- charging Central Excise duty of Rs.2,32,309/-, however in their ER-1
returns, they showed duty payment of Rs.74,324/- on scrap clearance valued at
Rs.5,94,591/-. It appeared that the appellant had suppressed the scrap clearance of
Rs.13,93,253/- in their ER-1 returns, as compared to the clearance shown in their
financial statements, thereby short paying central excise duty to the tune of
Rs.1,57,985/-.

2.1  Further, it was also observed that the appellant manufactured motor vehicle
parts {(charge air cooler, fan system assembly, radiator assembly) and cleared them
exclusively to M/s. FORD India Pvt. Ltd (in short M/S. FORD), Sanand. As per the
financial records of the appellant, they cleared and sold tools valued at
Rs.8,07,54,076/- [Rs.4,0598173/- in FY. 2015-16 & Rs.4,01,559013/- in Y. 2016-17) and
incurred expenses towards tool development cost amounting to Rs.1,61,59,052/- for
the F.Y. 2015-16.

2.2 The appellant procured parts of tools and tools in semi-assembled condition
either from the local manufacturers, or by way of import, on payment of duty and
availed CENVAT credit on the same. These semi assembled tools and tool parts were .
also sent to M/s Radiant Complast Pvt Ltd (in short M/s.RCPL), Sanand under job
work challans, who then carried necessary assembling and modification and
returned the fully finished tools to the appellant under job work challans. Similarly,
necessary assembling/modification were also carried out in their own factory
premises before removal of tools/moulds 'to the job worker or for sale. The
appellant, after quality checking, cleared the tools to M/s. FORD under commercial .
invoices charging VAT. These tools were then again sent back by M/s. FORD to the
appellant for carrying out the manufacturing of motor vehicle parts on behalf of

M/s. FORD.

2.3 It appeared that the tools/moulds were either manufactured by the appellant
or were got manufactured by their job worker and subsequently sold to M/s. FORD
on commercial invoices, without payment of central excise duty. The commercial
invoices showed destination, date and time of removal implying that the ownership
of the said goods stood transferred to M/s. FORD and the cost of the tools
recovered from M/s. FORD. M/s. FORD on receipt of the said tools, sent them back
to the appellant for further use in the manufacture of motor vehicle parts, on their
behalf. It appeared that the activity of manufacture, removal and sale of
tools/moulds by the appellant attracted central excise duty as they are excisable
goods, distinct from the motor vehicles parts manufactured by the appellant and
subsequently used in the manufacture of the final products i.e motor vehicle parts.
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19, to the appellant invoking extended period of limitation and proposing; demand
and recovery of central excise duty amount of Rs.1,57,985/- [short paid on scrap]
and Rs.1,00,94,260/- [not paid on clearance of tools/moulds] under Section 11A 4)
of the CEA, 1944; recovery of interest on aforesaid demand under Section 11AA and
imposition of penalty under Section 11AC of the Act ibid. The said SCN was
adjudicated by the adjudicating authority vide the impugned order, wherein he
confirmed and ordered recovery of central excise duty demand of Rs.1,57,985/- &
Rs.1,00,94,260/- alongwith interest and also imposed equivalent penalty of
Rs.1,02,52,245/- under Section 11AC(1)(c).

4. Aggrieved by the impugned order, the appellant preferred the present
appeal, mainly on following grounds:-

a) They claim that they do not have a facility to manufacture tools / moulds on
their factory, therefore, these items are bought from market or imported,
hence question of manufacturing these goods does not arise. They submitted
invoices /purchase orders in support of their claim and argued that the only
purpose of clearing these tools /moulds is to send it to job worker Radiant
under job work challan u/r 4(5) of the CCR.

. b) Invoices are system generated and capture all details like date and time of
‘removal, which cannot be relied as evidence to allege removal of goods from
the factory or delivery of goods to M/s. FORD.

¢) Commercial invoice was raised to transfer of title of the goods and that they
were not physically removed from the factory as these tools and moulds
continue to be used by the appellant or their job worker for manufacture of
their final goods motor vehicle parts. Central excise duty therefore cannot be
demanded as appropriate duty has been paid on removal of final goods
including amortized value of tools/moulds.

d) The flow chart submitted vide letter dated 23.07.2018, pertained to pre-GST
and post GST period. As per pre-GST flow chart, tools/moulds were moved
to job-worker M/s. Radiant Complast Pvt. Ltd under job work challan and
payment for tools / moulds were received from M/s. FORD (referred as
customer) on the basis of commercial invoices.

e) Demand is revenue neutral as excise duty has been discharged on the

. amortized value of tools/moulds at the time of raising invoice with respect to
the final goods sold to M/s. FORD. Even otherwise CENVAT credit of excise
duty paid on such sales would have been available to M/s. FORD hence the
entire exercise is revenue neutral. They placed reliance on various citations:
2010 (254) ELT 628 (Guj); 2007 (214) ELT 321; 2003 (153) ELT 7 (SC).

f) Interest not chargeable when demand is not sustainable. Reliance placed on
citation 1996 (88) ELT 12 (SC).

g) Extended period of limitation is not invokable as the details of actual quantity
of scrap sold, manufacturing and clearance of tools/moulds was not
suppressed deliberately with intent to evade payment of duty.

h) After enactment of CGST Act, 2017 and omission of entry 92C from List -I of
the 7" Schedule of the Constitution, the J.C does not have jurisdiction to

decide the notice.

5. Additional submissions were also made vide letter dated 11.03.2021, wherein

they informed that considering the amount involved, they do not want to litigate

the issue involving short payment of central excise duty on scrap clearance hence

i duty payment of Rs.1,57,985/- alongwith interest was made voluntarily and
ST requested to adjust the same towards their duty & interest liabilities. They however
S , quested to set-aside the penalty as there is no willful suppression of facts. They
’ \‘Efi;?j rther claimed that the moulds/tools were not manufactured as is evident from the
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purchase and sale invoices, which shows that the goods sold in fact were in the
same form as they were purchased and that there was no alteration/assembly
carried out, hence cannot be considered a manufacturing activity. Some of these
tools/moulds were shipped to the appellant by the supplier and some tools were
shipped directly to the child part manufacturer ie. the sub-contractor for
manufacturing child parts, therefore the question of manufacturing activity does not
arise. They also relied on catena of decisions like 2007(213) ELT 487, 2000 (124) ELT
1122 (Tri.), 2001 (129) ELT 188 (Tri), 2003 (157) ELT 105 (Tri) etc.

6. Personal hearing in the matter was held on 13.10.2021 through virtual mode.
Shri Tapas Ruparelia, Chartered Accountant, appeared on behalf of the appellant.
He reiterated the submissions made in the appeal memorandum.

7. I have carefully gone through the facts and circumstances of the case, the
impugned order passed by the adjudicating authority, submissions made in the
appeal memorandum as well as the additional submissions made and the evidences
available on records. The issues to be decided under the present appeal are;

a) Whether the differential duty demanded on scrap cleared during F.Y.
2015-16 but not shown in the ER-1 return, is recoverable?

b) Whether the tools / moulds cleared by the appellant to M/s. FORD on
commercial invoices during the F.Y. 2015-16 and F.Y. 2016-17 is liable to

excise duty?

8. It is observed that the appellant, in their ER-1 return filed for the F.Y.2015-16,
showed the clearance value of scrap as Rs.5,94,591/- and duty payment of
Rs.73,324/. This clearance value of scrap shown in ER-1 return was less compared to
the ciearance value of scrap shown in their book of accounts, therefore, demand for
short payment of excise duty to the tune of Rs.1,57,985/- was raised alongwith
interest and penalty. The appellant, however, accepted the short payment and
therefore the differential duty demanded on such scrap clearances was confirmed
by the adjudicating authority. In appeal, the appellant considering the amount
involved, preferred not to litigate the issue and requested to adjust the payment of
Rs.1,57,985/- & Rs.1,39,654/- made towards duty and interest vide DRC-03 dated
09.12.2020 and DRC-03 dated 23.12.2020 respectively, against the said demand
liability. They also requested to set-aside the penalty as there was no willful
suppression of facts with intent to evade duty.

8.1 Considering that the appellant has admitted the duty and interest liability on
the scrap clearances, both before the adjudicating authority as well as in appeal, I,
therefore, uphold the demand of Rs.1,57,985/- alongwith interest on the differential
value of scrap which the appellant failed to properly assess and order adjustment of
Rs.1,57,985/- & Rs.1,39,654/- paid, towards their duty and interest liability,
respectively.

8.2 The appellant, though, have requested for waiver of penalty taking the plea
that there was no willful suppression of facts with intent to evade duty. As the
demand was raised based on detection during scrutiny of documents by audit, I find
that such plea cannot be entertained. In the era of self assessment, the assessment

will be made on the basis of information furnished in the return and no financial
records, invoices or bills were required to be submitted along with return. The
principle of self assessment shows that it is the responsibility of the appellant to
—assess the goods correctly and pay appropriate taxes. The appellant did not
j'fi-}-_ d&c rge their duty liabilities for the period F.Y. 2015-16 though they were fully
v @);“;;'ré; f the same. Further, in the monthly ER-1 returns, they mis-declared the
“* “tlegrante value of scrap. This conduct on the part of the appellant is a willful
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misstatement of facts with intent to evade payment of duty therefore provisions of
Section 11AC are clearly attracted. Merely because the appellant discharged the
duty liability along with interest, the misconduct on the part of the appellant cannot
be obliterated. I find that the appellant had discharged the duty and interest liability
after the adjudication of notice ie. at the appeal stage and have not paid any
penalty as stipulated in law. Therefore, the question of waiving the penalty would
not arise at all.

8.3 Further, the issue of mandatory penalty is also settled by Hon'ble Supreme
Court in the case of UOI vs Dharmendra Textile Processors [2008(231) ELT3 (SC)]
and in the case of UOI Vs Rajasthan Spinning & Weaving Mills [2009 (238) E.L.T. 3
(S.C.)] wherein it is held that penalty under Section 11AC, as the word suggests, is
punishment for an act of deliberate deception by the assessee with an intent to
evade duty by adopting any of the means mentioned in the section. I therefore,
uphold the penalty imposed under Section 11AC, on the above issue.

9. On the second issue as to whether the tools / moulds cleared by the
appellant to M/s. FORD on commercial invoices would attract central excise duty or
not, it is observed that the entire demand is raised on the argument that the
assembling of semi-assembled tools/moulds by the appellant is a manufacturing
activity and subsequent clearance of these assembled tools/moulds to M/s. FORD

attracts central excise duty.

9.1 The adjudicating authority confirmed the demand mainly on the grounds
that the flow chart submitted by the appellant vide letter dated 12.07.2018 mentions
that the tools/moulds procured in semi assembled condition from Ilocal
manufacturers or through imports were assembled in their factory. The commercial
invoices mentions date & time of removal and also destination of tools which clearly
establish that the tools were removed by appellant, to M/s. FORD.

9.2 The appellant on the other hand have strongly contended that the
commercial invoices were raised merely to transfer title of the goods to M/s. FORD,
however, the goods were never removed as they were to be returned back by M/s.
FORD for further use in the manufacture of their final goods i.e. motor vehicle parts;
that appropriate duty has been paid on removal of motor vehicle parts including
amortized value of tools/moulds. The invoices were system generated hence
automatically captured the details of date/time and destination of removal. Even if
it is assumed that excise duty was payable on such sales, CENVAT credit of such
duty was admissible to M/s. FORD making the demand as revenue neutral,

9.3 Itis observed that the Central Excise duty levied under the Central Excise Act,
1944 is on manufacture of goods. However, the payment of duty is required to be
made only at the time of removal of goods from the factory. To levy central excise
duty, it would be essential to establish that the appelfant manufactured
tools/moulds and duty shall be paid when goods are removed from the place of
manufacture. The appellants have claimed that the tools/moulds were never
manufactured but were purchased from the market and subsequently billed to M/s.
FORD. In support of their argument, they have submitted full cost tooling order
placed by M/s. FORD and the commercial tax invoices cum delivery challans raised
by the appellant to M/s. FORD. To establish their claim that the tools/moulds sold
by them in fact were in the same form as they were purchased, the appellant should
have submitted their purchase invoices, but the same were not produced. In the
absence of such corroborative evidence, the claim that the tools / moulds were not
assembled in their factory appears unacceptable The fact that the appellant were
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of tools and part numbers mentioned in the purchase invoice did not tally with the
description mentioned in the sale invoice, they clarified that the tools and parts of
tools are procured in semi-assembled condition from the vendors and on
completion of the processing and assembly of the tools or parts thereof, invoice are
raised to the M/s. FORD to recover the cost. In view of the above discussion, I hold
that the assembling of tools / moulds has been carried out in appellant’s factory and
even otherwise mere buying tools/moulds by appellant from the market and
subsequently selling it to M/s. FORD and then receiving back for manufacture
makes no sense whatsoever.

9.4 Coming to the aspect of removal of tools/moulds, I find that the adjudicating
authority has not given any specific finding to corroborate the argument that the
goods were actually removed from appellant’s factory, -instead he relied on the
detail of date, time and destination of removal reflected in the commercial invoices.
The appellant have strongly contended that commercial invoices were raised only to
transfer title of the goods to M/s. FORD without actual removal of goods. As
discussed above, liability to pay central excise duty on manufactured goods arises
on the instance when the goods are removed. In the present case, other than the
commercial invoices, I find there is no evidence on record, to prove that the goods
in question were physically removed from the appellant's factory premises. Issuing
commercial invoice for transferring the title of goods without actually removing
them from factory is an understanding between the appellant and M/s. FORD. This
arrangement appears to have been made to avoid unnecessary transit of goods.
Removal cannot be established merely based on the commercial invoices wherein
date, time and place of removal are mentioned but all other relevant details are
missing. Even otherwise, the appellant is discharging the excise duty on the
amortized value of the tools/moulds at the time of raising invoice for final goods
sold to M/s. FORD. Since it is also not disputed that these tools/moulds were not
intended for utilization in the further production of final excisable goods, as these
assembled tools / moulds even if removed by the appellant will be sent back by
M/s. FORD to the appellant to be used in further manufacture of motor vehicle parts
on behalf of M/s. FORD. Hence the argument that the goods have not been
removed or cleared from the factory appears convincing.

9.5 The adjudicating authority relied on the flow chart submitted by the
appellant via e-mail dated 25.04.2018 wherein the movement of tools was provided.
The appellant however vide letter dated 12,07.2018 & 23.07.2018, clarified that the
flow chart submitted earlier showing physical removal of tools to M/s. FORD
pertains to post GST period and the assembled tool parts shown as removed were
actually to M/s. RCPL under job work challan for manufacture of plastic parts. They
then raised commercial invoice to M/s. FORD to recover the tool cost. This
clarification by the appellant is also mentioned in Revenue Para-2 of the FAR
No0.2297/2017-18 dated 30.7.2018. Another clarification by the appellant was that
central excise duty on tools/moulds cleared to M/s. FORD was not paid as they were
exempted vide Notification No.67/1995-CE dated 16.03.1995. I find it is settled law
that, under Notification No. 67/95-C.E., inputs/capital goods could be captively
consumed in a given factory and, therefore, such an arrangement strengthen
appellant's contention that there was no need to remove tools or moulds to M/s.
FORD, when the same were to be received back for further manufacturing by the

appellant.

9.6 Hon'ble Tribunal, Ahmedabad in the case of Automative Stampings &
Assemblles Ltd [2013 (298) ELT 591] held that mere fact of raising invoice in favour
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M/s. Supreme Treon Pvy Ltd, it was noticed that the assessee without physically
clearing tools & moulds from their factory transferred the ownership of the goods
to M/s. FORD by issuing commercial invoices after paying applicable VAT, The
values of moulds and dies have been amortized in the motor vehicle parts and
components manufactured for M/s. FORD India. Thus, by applying the ratio of
hon'ble Ahmedabad Tribunal’s decision in the case of Automative Stampings &
Assemblies Ltd, I, vide OIA No:AHM-EXCUS-002-APP-012/2021-22 dated
24.06.2021, upheld appeal filed by M/s. Supreme Treon Pvy Ltd by holding that
removal of goods from the inventory would not tantamount to clearance from the
factory when the goods in question were not physically cleared from the factory,
hence excise duty is not payable in such circumstances.

9.7 Ifind that the issue covered in the above case of M/s. Supreme Treon Pvy Ltd
is identical to the present appeal. In the present case, the appellant vide their letter
dated 05.09.2017 clearly stated that the tool/moulds procured from various vendors
were never physically cleared to M/s. FORD, as they were to be used in the
manufacture of dutiable goods (motor parts), which were subsequently cleared to
M/s. FORD, so these tools were retained in their factory. The value of such tools was
recovered from M/s. FORD by raising commercial invoice, on which appropriate VAT
has been paid and the amortized value of these tools were included in the dutiable
value of finished product (i.e. motor vehicle parts) on which appropriate Central
Excise duty has been discharged at the time of clearance to M/s. FORD.

Similarly, vide letter dated 23.07.2018, the appellant further clarified that the
tools / moulds shown as physically cleared were to their job worker M/s. RCPL under
job work challan, to manufacture plastic parts namely fan assembly parts, radiator
assembly parts and charge air cooler parts etc. These plastic parts were
subsequently received back by the appellant on payment of Central Excise duty on
the value of the plastic parts (including amortized cost of tools for manufacture of
fan system assembly, radiator assembly and charge air cooler). These finished motor
parts are subsequently sold to M/s. FORD on payment of excise duty, which includes
duty on amortized tools/moulds cost. So in the entire valuation, I find that the
amortized costs of tools are included on which appropriate central duty is
discharged. Central Excise duty demand cannot be raised merely because
commercial invoices were raised to M/s. FORD. Even if commercial invoices were
raised, as long as the payment of VAT on such commercial invoice is not disputed
by the department, liability to pay Central Excise duty does not arise unless these
goods are physically removed from their factory. Therefore, by following the
precedent of stand taken by me in my earlier decision, I hold that the appellant is
not required to pay excise duty on tools / moulds when the same were not actually

removed to M/s. FORD.

10. In view of the above discussion, I find that the demand of Rs.1,00,94,260/- is
not sustainable. When the demand is not legally sustainable, question of interest

and penalty does not arise.
11. [therefore, pass thé following order:

) I uphold the impugned Order-in-Original to the extent of confirming the
demand of Rs.1,57,985/- alongwith interest and penalty, as duty short paid
on clearance of scrap during the disputed period.

I also order adjustment of Rs.1,57,985/- & Rs.1,39,654/- paid by the appellant
towards their duty and interest liability, respectively.
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(i) I set-aside the impugned Order-in-Original to the extent that it relates to
demand of central excise duty of Rs.1,00,94,260/- not paid on tools/moulds

during the disputed period.
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The appeal filed by the appellant stands disposed off in above terms,
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